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Divided Federal Circuit Lets Stand VA Discrimination 

In 2-1 Decision, Court Upholds Secretary’s Refusal to Adopt Rule Treating Military Sexual 

Trauma Survivors Like Other Veterans with PTSD 

(Wash, D.C.) On March 3, the U.S. Court of Appeals for the Federal Circuit allowed to stand the 

U.S. Department of Veterans Affairs’ discriminatory disability claims review process for 

survivors of sexual assault during military service. Petitioners, Vietnam Veterans of America 

(VVA) and Service Women’s Action Network (SWAN), brought suit challenging the VA’s 

denial of a rulemaking process that would remove barriers for MST survivors with PTSD 

applying for disability benefits. 

In its 2-1 decision, the Court recognized the “pervasive and continuing problem of sexual abuse 

in the military” and its “severe effects” on veterans. Ultimately, the Court determined it was 

bound to a “very limited and highly deferential” legal rule to deny Petitioner’s challenge of the 

VA’s discriminatory policy. In his dissent, Judge Wallach describes a time in the United States 

when it was commonplace to treat rape and sexual assault claims with automatic suspicion, 

noting, “[T]hose days are supposed to be behind us, but the Secretary’s denial letter provides a 

reminder of the need to be ever vigilant lest such irrational bias encroach once again into the 

legal and regulatory sphere.” 

Tens of thousands of veterans have applied for disability benefits based on PTSD related to rape, 

sexual assault, and harassment—collectively known as military sexual trauma or MST. But the 

VA’s rules require a higher evidentiary burden for PTSD claims based on MST than for those 

based on other types of stressors. The majority of claimants who are MST survivors are women, 

resulting in a discriminatory burden that falls mainly on female veterans.  

In 2013, VVA and SWAN submitted a petition to VA, proposing a new rule for MST survivors 

with PTSD claims that would bring in line the type of evidence they could submit with the rule 

for PTSD claims based on other stressors. When the VA refused to consider the proposed rule, 

VVA and SWAN sued to compel the VA to fix its discriminatory policy. Today’s decision 

cements the unequal treatments of veterans, unless the VA acts to change its policy.  



“There has been a serious injustice here,” said Dr. Tom Berger, a former Navy Corpsman and 

Executive Director of the VVA’s Veterans Health Council. “The Court should have recognized 

that MST survivors are the same as any other veteran and allowed for the same process to access 

benefits.” 

“The VA is betraying its veterans,” said Rachel Tuchman, one of the two law student interns 

from the Veterans Legal Service Clinic at Yale Law School who argued the case for SWAN and 

VVA. “The agency has a duty to ensure that MST survivors receive the benefits and aid they 

deserve.”  

### 

Vietnam Veterans of America is the nation’s only congressionally chartered veterans’ service organization 

dedicated to the needs of Vietnam-era veterans and their families. VVA’s founding principle is “Never again will one 

generation of veterans abandon another.” 




